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The Optional Protocol to the UN
Convention against Torture (OPCAT)

MECHANISM
A SIGNIFICANT

FOR TORTURE
PREVENTION

Towards preventing torture

SINCE THE early 70s, existing primary means
to combat the practice of torture have gone
two separate but complementing ways. The
growing concern about the widespread and
systematic use of torture led to the construc-

tion of legal norms and mechanisms to prohibit and
prevent its practice. The negotiations led to the 1984
adoption of the United Nation’s Convention against
Torture and other Cruel, Inhuman and Degrading
Treatment or Punishment (UNCAT) and its imple-
menting body, the UN Committee against Torture. The
UNCAT serves as the universal legal framework that
bans the use of torture anywhere and under any cir-
cumstance.

n By ELLECER ‘BUDIT’ CARLOS

On the other hand, a group
of international organizations
also envisaged a new type of
international human rights
body to combat torture. The idea
was to prevent rather than react
to violations, premised on dia-
logue rather than confrontation
with State parties. This idea was
first introduced by the freedom
from torture activist and retired
Swiss banker, Jean-Jacques
Gautier. After assessing the ex-
isting means used to battle tor-
ture in different parts of the

world, he concluded that the
methods used by the Interna-
tional Committee of the Red
Cross in ameliorating the con-
ditions faced by prisoners of
war and political prisoners were
by far the most effective in pre-
venting abuses. Hence the pro-
posal to establish an interna-
tional visiting system was con-
ceived that would be grounded
on regular inspections by out-
side experts to any place of de-
tention at any time.

 Local and international civil society leaders during a forum for the
ratification of the Optional Protocal to the UN Convention against Torture
(OPCAT).                                               Photos: BALAY Rehabilitation Center, Inc.
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The Swiss Committee
Against Torture, now called the
Association for the Prevention
of Torture, was set up as a plat-
form for Gautier’s advocacy. The
idea attracted the interest of
other international NGOs, no-
tably Amnesty International
and the International Commis-
sion of Jurists (ICJ), which then
forged alliances with several
states.

The Optional Protocol formula
Essentially, an Optional Pro-

tocol is an addition to an inter-
national treaty adopted at the
same time or after the treaty. It
introduces provisions and/or
procedures absent from its par-
ent treaty which is complemen-
tary to those present. It is in es-
sence a legal strategy for states
parties interested to update, en-
hance or reinforce the existing
provisions of the original treaty.
In the case of OPCAT, only state
parties to the UNCAT are eli-
gible to adhere to the Optional
Protocol.

The OPCAT is designed to
be a practical additional aid to
state parties in carrying out
their obligations to prevent tor-
ture and other forms of ill-treat-
ment. The Philippines’ adoption
and implementation of the
OPCAT will ensure better and
more effective compliance to its
obligations set forth in Article 2
of the UNCAT – to “take effec-
tive measures to prevent acts of
torture in any territory under
their jurisdiction.”

The ICJ had pioneered the
concept of a viable formula to
attain a visiting scheme at the
UN level. Since many states
refuse adhesion to the UNCAT,
the institution proposed that
such a mechanism not be incor-
porated in the mother treaty but
rather take the form of an Op-
tional Protocol to the Conven-
tion. Among the Latin Ameri-
can states that developed an in-
terest in this particular ap-
proach, Costa Rica took the ini-
tiative to formally submit a draft
Optional Protocol to the Con-
vention against Torture in 1980.
The draft’s examination was
sadly postponed until after the
adoption of the UNCAT.

Nevertheless, the promoters
of the visiting mechanism
shifted their efforts to establish-
ing the system at regional lev-
els. The Committee for the Pre-
vention of Torture, through the
Council of Europe’s European

Convention for the Prevention
of Torture and Inhuman or De-
grading Treatment or Punish-
ment came into force in Febru-
ary 1989.  It has been visiting
and examining places of deten-
tion since 1990 through its inde-
pendent experts. The CPT’s suc-
cess in seeing the decline of in-
cidents of torture and ill-treat-
ment in Europe has validated the
efficacy of regular visits to
places where individuals are
deprived of their liberty. Hence,
the accumulated practical expe-
rience of the CPT had proven
useful in providing guidance to
putting the OPCAT in place.

In March 1992, the UN Com-
mission on Human Rights es-
tablished an open-ended Work-
ing Group to draft an Optional
Protocol to the UNCAT. This
began the ten-year process of
conceiving the OPCAT at the
UN, which eventually resulted
in its adoption by  an over-
whelming majority (127 votes
in favor, with only 4 against and
42 abstentions) at the UN Gen-

eral Assembly on December  18,
2002.

Under the OPCAT, 20 adhe-
sions to the treaty are required
before it could go into force and
bring into practice the system
of visits. In June 2006, the OPCAT
finally entered into force. Cur-
rently, there are 34 signatures
and 34 ratifications to the
OPCAT globally.  In Asia, only
two countries (Maldives and
Cambodia) had ratified the
OPCAT.

The Philippines will be the
third Asian country to ratify the
Optional Protocol.

Conditions of places of
detention in the Philippines

There is much to be done to
humanize the conditions of
places of detention in the Phil-
ippines. The subhuman exist-
ence of inmates can be ascribed
to several major aspects which
are deeply rooted in the Philip-
pines’ criminal justice system.
The Philippine judicial system
is wracked by anomalies and is

There is much
to be done to
humanize the
conditions of
places of
detention
in the
Philippines.
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THE LOCAL campaign for OPCAT
began in August 2005 when the
Rehabilitation & Research Centre
for Torture Victims (RCT), a
Copenhagen-based institution
working for the eradication of tor-
ture at the international level and
focused on the OPCAT ratification
in many countries in the world,
sent a representative to conduct
a workshop on torture prevention
as well as affirm the RCT’s intent
to support the Philippine lobby for
the instrument.

The Association for the Pre-
vention of Torture (APT), the
Geneva based human rights lobby
NGO and one of the institutions
that conceived and pushed for the
adoption of the OPCAT at the UN
level, joined the efforts in April
2006. It co-sponsored with the
RCT and the Task Force Detain-
ees of the Philippines a Freedom
from Torture seminar for civil so-
ciety organizations. The delega-
tion subsequently visited high
level officials of executive depart-
ments to introduce and promote
the instrument.

Since then, the United Against
Torture Coalition (UATC) member
organizations collectively pro-
moted the Philippines’ adhesion
to the OPCAT at various levels. In
2006 and 2007, the awareness
raising campaign went nation-
wide, targetting grassroots stake-
holders and regional offices of ex-
ecutive departments and the
Commission on Human Rights to
gather support for lobby efforts.

Since the concurrence of the
executive departments was nec-
essary for the President’s approval
of the instrument, courtesy calls
with the secretaries of executive
departments were made. At the
same time, lobby at the legislature
was also carried out.

Meetings with mid-level offi-
cials of the various executive de-
partments such as the DILG,
DOH, DOJ and DND as well as rel-
evant committees of the House

THE CAMPAIGN FOR
OPCAT RATIFICATION

of Representatives were also
held.

All these activities led to the
National Multi-stakeholders Con-
ference for the OPCAT in Novem-
ber 2006. The OPCAT campaign
also produced the House of Rep-
resentatives’ resolution recom-
mending the Philippines’ adoption
of the OPCAT and the Presiden-
tial Human Rights Committee’s
(PHRC) resolution (signed by all
concerned department secretar-
ies) recommending to the Presi-
dent the approval of the treaty.

The idea of piloting a regional
initiative towards supporting
country level campaign for the
OPCAT came into being in Febru-
ary 2007.  A Regional Working
group was formed that included
participating countries such as
Cambodia, Sri Lanka, Bangladesh
and the Philippines. For the Phil-
ippines, BALAY Rehabilitation
Center served as the focal orga-
nization for the OPCAT campaign.
The regional initiative was led by
the Asian Human Rights Com-
mission, with RCT acting as the
over-all anchor for the campaign.

It was serendipitous to the
OPCAT campaign that the Philip-
pines became interested in hav-
ing a seat at the soon-to-be es-

tablished UN Human Rights Coun-
cil (the UNHRC replaced the UN
Human Rights Commission). In
its bid for a seat in 2006, among
the GRP’s pledges was “to
strengthen domestic support for
the ratification of the OPCAT.”

The GRP subsequently gained
a one-year term at the new UN
body. It reaffirmed its pledges at
the end of its term in 2007 and
was re-elected for another three-
year term.

As a member of the UNHRC,
the Philippines was among the
first batch of countries subjected
to the Universal Periodic Review
this April. The adhesion to the
OPCAT was among the human
rights commitments that the Phil-
ippine mission to Geneva had high-
lighted during this event. Upon the
mission’s return to the Philip-
pines, the President’s concur-
rence to the OPCAT was the first
human rights concern they
worked on and accomplished. The
OPCAT was signed by President
Arroyo and transmitted to the Sen-
ate President on April 22, 2008.

On the 28th of April, the Sen-
ate President formally endorsed
the OPCAT to the Committee on
Foreign Relations headed by Sen.
Miriam Defensor Santiago. n

awfully understaffed, making
for over-congested courts and
extremely slow judicial pro-
cesses.

Since there is also an absence
of an effective arbitration sys-
tem at the community level,
trivial disputes often end up as
cases being filed.  It is therefore
not surprising why there is ex-
treme overcrowding of remand
centers or jails where individu-
als are awaiting or undergoing
trial. Over-congestion is the
most punishing aspect of doing
time. It is dangerous to health
and to human life. It breeds dis-
eases, breaks down discipline,
exacerbates tension and brutal-
izes the individual.

Dirty tap water, dingy toi-
lets, sub-standard meals and
medical facilities unfit for treat-
ing the most minor of com-
plaints characterize the condi-
tions in a typical facility in the
Philippines.

The correctional system in
the Philippines is fragmented
into three custodial institutions

 Photos: BALAY Rehabilitation Center, Inc.
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overseen by three main entities,
the Bureau of Jail Management
and Penology, the Bureau of
Corrections and the provincial
governments that are in charge
of provincial jails. There is no
national standard that serves as
a guidepost in maintaining ac-
ceptable living standards in the
facilities or to monitor pro-
grams that aim to effectively
reform individuals for reinte-
gration into society as produc-
tive members. Each custodial
entity is left to their own opera-
tion schemes.

Corrupt, poorly trained and
underpaid correctional officers
are common. They make up a
correctional force that is exceed-
ingly undermanned. In order to
keep the institution moving, au-
thorities adopt an alternative sys-
tem of inmate governance by
default. The gang system is the
dominant program of action in
the Philippines where authority
is delegated to senior inmates.

Jail operations manuals are
selectively implemented. Al-
though order is kept, the use of
violence in administering cell
justice has become customary.
Without these mechanisms, the
jail system would simply col-
lapse. Notwithstanding these
realities, the correctional system

remains the least prioritized sec-
tor in budget legislation. Com-
bined with a dysfunctional po-
licing system, this retributive
and punitive setup most often
harden those deprived of their
liberty.

Customary instruments and
legal mechanisms in the
country

Local and international le-
gal frameworks clearly delin-
eate the obligation of the Phil-
ippine government to take mea-
sures to prohibit and actively
prevent the use of torture in the
country. Likewise, other cruel,
inhuman or degrading treat-
ment or punishment are pro-
scribed in their provisions as
well. They are the following:

“No one shall be subjected to
torture or to cruel, inhuman or de-
grading treatment or punishment.”

(Article 5 of the Universal
Declaration of Human Rights
and Article 7 of the Interna-
tional Covenant on Civil and
Political Rights);

“No torture, force, violence,
threat, intimidation, or any other
means which vitiate the free will
shall be used against him. Secret
detention places, solitary, incommu-

nicado, or other similar forms of de-
tention are prohibited.”

 (1987 Philippine Constitu-
tion Art III. Sec. 12 (2));

The following six of the
seven core UN treaties (to which
the Philippines is a state party)
have provisions that in one form
or the other prohibit the use of
torture and other forms of ill-
treatment:

1. International Covenant on
Civil and Political Rights
and its two Optional Proto-
cols (ICCPR)

2. International Covenant on
Economic, Social and Cul-
tural Rights (ICESCR)

3. International Convention
on the Elimination of All
Forms of Racial Discrimi-
nation (ICERD)

4. International Convention
on the Elimination of All
Forms of Discrimination
against Women (CEDAW)

5. International Convention
on the Rights of the Child
(CRC)

6. International Covenant on
the Protection of the Rights
of All Migrant Workers and
Members of Their Families
(ICPRAMW).

The seventh core UN treaty
that we have adhered to is the
comprehensive legal frame-
work that deals with the univer-
sal understanding, prohibition
and prevention of torture and
other cruel, inhuman or degrad-
ing treatment or punishment as
well as victims’ access to resti-
tution which is the Convention
Against Torture or UNCAT.

The Standard Minimum Rules
for the Treatment of Prisoners is a
set of guidelines for interna-
tional and domestic laws to up-
hold humane practices and prin-
ciples in the treatment of indi-

Working for an end to torture: participants in a multi-stakeholders forum on OPCAT.                                                                                Photo: BALAY Rehabilitation Center, Inc.

Corrupt, poorly
trained and
underpaid
correctional
officers
commonly
make up a
correctional
force that is
exceedingly
undermanned.
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• The Philippine Alliance of Human Rights Advocates
(PAHRA) Inter Agency Committee for Prisoners’
Welfare & Rights, which include the Task Force
Detainees of the Philippines, BALAY Rehabilitation
Center and Medical Action Group.

• The Commission on Human Rights Assistance and
Visitorial Office (CHR-AVO)

• Inter-Government Agency and NGO Committee for
Prison Reform

• Legislative Committees at the House of Representa-
tives and the Philippine Senate with Oversight
Functions

• Department of Justice Magistrates mandated to
conduct prison and jail inspections

• Office of the Ombudsman
• Public Attorney’s Office (PAO)
• Prison Ministries e.g. Jesuit Prison Service (1994), the

Catholic Bishops’ Conference of the Philippines -
Episcopal Commission on Prison Pastoral Care

• International Committee of the Red Cross (ICRC)

VISITING COMMITTEES
OPERATING IN THE PHILIPPINES

For more information about the OPCAT campaign
in the Philippines, visit www.opcatph.com.

............................................................................................................

viduals deprived of their liberty
which includes the  living con-
ditions they are afforded by
their custodians. Although it is
not legally binding, the Philip-
pine government institutions
profess to having actively taken
steps towards these universally
set standards.

A novel system that is action-
oriented

The operational experience
of entities such as the ICRC and
the European Committee for the
Prevention of Torture have
demonstrated how regular vis-
its to places of detention are ef-
fective in practice.  First, because
authorities in charge of places
of detention shall be subjected
to external control, this will
have a deterrent effect since
they do not wish to be subjected
to external criticism. Second, vis-
its allow independent experts to
examine firsthand, without wit-
nesses or intermediaries, the
treatment of persons deprived
of their liberty and to observe
the conditions of the places
where they are kept. Based on
what has concretely been ob-
served, experts can make realis-
tic and practical recommenda-
tions and enter into dialogue
with authorities so that the prob-
lems detected may be resolved.
Finally, visits carried out by in-
dependent entities and indi-
viduals are an important source
of moral support to those de-
prived of their liberty.

The OPCAT is an action-ori-
ented system and differs from
other treaties that are part of the
UN system. UN human rights
instruments and their monitor-
ing bodies define rights and set
out to receive and review re-
ports or complaints submitted
by state parties and other actors.
This practice of complaints and
condemnation is in no way at
all employed in the OPCAT’s
modus operandi. The OPCAT
approach is to provide expert’s
advice based on the state’s cir-
cumstances as the basis for co-
operative institutional reform.
Confidentiality of communica-
tion and mutual trust are key
principles of the OPCAT.

The novelty of the OPCAT

is emphasized in two other
ways. First, the system that the
OPCAT establishes places em-
phasis on preventing violations
rather than reacting to them
once they have already oc-
curred. Second, it will establish
a dual system of prevention at
both the international and na-
tional levels through visiting
bodies. These international and
local visiting bodies will work
in a complementary way. They
shall meet and exchange infor-
mation, if necessary on a confi-
dential basis. The international
body can offer training and tech-
nical assistance to its local coun-
terpart to enhance their capaci-
ties. This complementary rela-
tionship is expected to ensure
the effective implementation of
international standards at the
local level.

The OPCAT basically con-
sists of international and local
mechanisms. Visits are at the
core of the mandates of the in-
ternational and local arms. The
international mechanism which
was established in December
2006 (elections among candi-
dates nominated by states par-

ties to the OPCAT) is called by
the Subcommittee on Preven-
tion which is directly respon-
sible to the Committee Against
Torture, its parent UN body.

Because the number of states
that have ratified the OPCAT is
below 50, there will be 10 inde-
pendent experts that shall com-
prise the Subcommittee on Pre-
vention. Upon exceeding 50 rati-
fications, the number of experts
appointed to the Subcommittee
shall become 20. The subcom-
mittee will conduct in-country
visits in all states parties to the
OPCAT. Following the visits,
the subcommittee will generate
a report containing recommen-
dations to relevant authorities.
The report will remain confi-
dential unless the state party
gives its consent for publication.

Given the many states that
the subcommittee has to visit,
the bulk of the visits within
countries shall be performed by
the local arm, known to be the
OPCAT’s main engine (officially
referred to by the instrument as
the National Preventive Mecha-
nism/s). When the OPCAT en-
ters into force, within one year

of ratifying or acceding to it,
states parties must have in place
one or several national preven-
tive mechanisms. The OPCAT’s
provisions do not specify a par-
ticular type of national preven-
tive mechanism. It stipulates the
following basic criteria:

• Functional independence,
meaning they should be
separated in some way
from the executive and ju-
dicial administrations.

• Required capabilities and
professional knowledge to
carry out their mandate.

• Necessary resources to
function effectively

The NPMs are to be estab-
lished or existing bodies may
be designated by the state based
on the need of the country. Ex-
amples of institutions that were
designated NPMs under the
OPCAT system already in-
stalled elsewhere are the na-
tional human rights institutions,
the Ombudsmen, the parlia-
mentary commissions or the
NGOs . The NPMs must be able
to operate without any interfer-
ence from state authorities.

It is upheld by many who
have been focused on the
OPCAT’s design that a pluralis-
tic, multidisciplinary composi-
tion is the most appropriate, to
include lawyers, doctors (foren-
sic specialists and psycholo-
gists), NGO representatives, as
well as specialists in issues such
as human rights, humanitarian
law, penitentiary systems and
the police.

Unlike the Subcommittee on
Prevention, the NPMs may
make their observations and
recommendations public. Like
the Subcommittee on Preven-
tion, the NPMs are mandated to
conduct regular and follow-up
visits to places of detention and
assess living conditions and the
treatment of those deprived of
their liberty. After visits, they
are required to transmit their
recommendations and observa-
tions to the State. The State has
an express obligation to exam-
ine the recommendations of the
Subcommittee or the NPM and
enter into a dialogue with it on
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implementing proposed mea-
sures. The Subcommittee and
the NPMs are guaranteed the
following powers:

• Access to information con-
cerning the number of per-
sons deprived of their lib-
erty, as well as the number
of places and the location;

• Access to all information
referring to the treatment
of those persons as well as
their conditions of deten-
tion;

• Access to all places of de-
tention and their facilities;

• An opportunity to have pri-
vate interviews with per-
sons of their choice;

• The liberty to choose the
places to be visited.

The places which shall be vis-
ited by the Subcommittee on Pre-
vention and the National Preven-
tive Mechanisms are broadly de-
fined by the OPCAT’s provisions.
They are to be all places where
individuals are deprived of their
liberty and should include but
not be limited to: police stations;
security force stations; all pre-
trial centers, remand detention
centers, prisons for sentenced
persons; juvenile centers; immi-
gration centers; psychiatric insti-
tutions, places of administrative
detention and drug rehabilita-
tion centers.

In essence, with the Philip-
pines’ adhesion to and effective
implementation of the OPCAT,
the country’s places of detention
will be successfully opened to
independent national and inter-
national scrutiny.

OPCAT’s advantages to the
Philippines

As a practical tool to assist the
government to comply to exist-
ing obligations

The OPCAT will be an effec-
tive aid for the Philippines to
put in effect its obligations to
take measures to prevent torture
and other forms of ill-treat-
ment. The instrument will help
in the fulfillment of obligations
to other treaty bodies besides
the Convention Against Torture
that also define the need to pro-

tect individuals deprived of
their liberty, such as children
and women.

A system to advice the govern-
ment on legislative reforms

Since the Subcommittee on
prevention and the NPM will be
made up of recognized experts
in the field concerning individu-
als deprived of their liberty, they
will be well positioned to pro-
vide the government with use-
ful, practical and expert advice
on future legislative reforms.

A new source of international
financial assistance

A special fund will be made
available to states parties to fi-
nance  their implementation of
recommendations made by the
subcommittee or the NPM. This
fund is open to states which are
willing to improve the condi-
tions of places of detention but
face financial limitations.

Expert advise and training
The Subcommittee on Pre-

vention can recommend that
international experts assist the
NPMs in providing trainings
and advise on how to enhance
the competencies and profes-
sionalism of those in charge of
the treatment of individuals de-
prived of their liberty, includ-
ing the law enforcement and
members of the visiting mecha-
nism. In the Philippines, we face
intricate social and institutional
problems and shall definitely be
in need of external  technical
assistance.

Credibility to lobby the OPCAT
elsewhere

In adopting the OPCAT in
our own territory, the Philip-
pine government and civil soci-
ety organizations have already
gained moral ascendancy to
lobby the OPCAT elsewhere in
the world for the advancement
of human rights and the protec-
tion of Overseas Filipino Work-
ers. Many Filipinos are at risk
of being subjected to torture, ill-
treatment and even execution
once admitted to places of de-
tention in host countries where
they have chosen to work.
OPCAT adoption in other coun-

tries will help deter human
rights violations that may be-
fall our kababayans abroad. We
might even set the tone for other
countries to ratify and imple-
ment the OPCAT.

Ratification and effective
implementation

While OPCAT has already
been ratified, putting the instru-
ment in place as an effective sys-
tem in the Philippines is the
greater challenge. The more ar-
duous task lies in seeing through
the government and civil soci-
ety organizations’ sincere steps
to effectively implement it.

An enabling law needs to be
crafted to serve as the legal
framework for making the
treaty operational at the coun-
try level. The most challenging
aspect of local implementation
is the design of an effective and
appropriate national preventive
mechanism that should be em-
bedded in such a law.

Although the contractual
obligation of the Philippines to
the Subcommittee on Preven-
tion is fairly simple and clearly
outlines the task that lies ahead,
to determine what NPM form
will best work in the country is
far from easy, especially that the
Protocol does not elaborate how
this will be achieved.

Apart from the significance
of thematic independent ex-
perts, the civil society organi-
zations’ participation is also
quite relevant especially with
the best practices in prison vis-
its that may be found from their
experiences. Their contributions
may be incorporated in the sys-
tem at least for monitoring and
oversight in the practice and
operations of the NPM. This type
of NPM structure can already be
seen in other countries that have
set up their own in compliance
to the OPCAT.

The geographical aspect of
the work that the NPM will be
doing is an important factor to
consider in its design. Covering
an entire archipelago makes
methods of visiting quite
challeging. Thus, an important
question that needs to be ad-
dressed is whether our country’s
NPM will be a highly central-

ized body or a loose
aggrupation of provincial bod-
ies – or a combination of both.

Certainly, there is a need for
a central institution that would
coordinate and harmonize the
entire system. But the most rel-
evant consideration is that both
independent organizations and
the government must put in
much effort in doing the neces-
sary research and other means
to draw up a model that best
suits and is advantageous. It is
important to note that the Phil-
ippine government has the op-
tion to create a new NPM or ap-
point an existing body such as
the National Human Rights In-
stitution.

If that situation happens,
there is danger that the imple-
mentation of the OPCAT in the
Philippines – as with most of the
treaties that the government
agreed to be bound to – may be
reduced to a mere charade.  This
is especially true if the opera-
tional procedures, the policies
and practices and even the man-
date of the Commission on Hu-
man Rights do not see changes
that meet the criteria as stipu-
lated in the instrument.

Non-government organiza-
tions should seriously consider
establishing well grounded
standpoints on effective NPM
forms. This should be arrived at
after a process of consultations
and serious studies on the local
conditions, best practices
among groups already conduct-
ing visits, and the selection pro-
cess for the NPM candidates,
among other considerations.

At any rate, civil society or-
ganizations need to ensure that
they are a part of the NPM de-
sign negotiation process every
step of the way. And should
CSOs decide to lobby for a com-
posite mechanism, i.e., a system
that combines existing institu-
tions inclusive of participating
experts and independent orga-
nizations, some CSOs may need
to decide on the role that they
would like to play within the
framework of NPM’s work. n

BUDIT CARLOS is the Advocacy
and Campaign Focal Person of
BALAY Rehabilitation Center, Inc.

.......................................................................................


